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848.  The Court “is not empowered to rubber-stamp the Board’s order when, 

as here, review of the record shows that major portions of that order simply 

are not supported by substantial evidence.”  Atlas Metal Parts Co., 660 F.2d 

at 308.   

The Board contends that it was entitled to discount opposing evidence 

because it considered that other vehicles on the road were traveling in the 

flow of traffic, the presence of third parties, and Conley’s role in limiting the 

incident’s duration.  (Board Brf. at p. 31.)  The Board also pinpoints the 

moment of coercion, stating the non-strikers, once blocked, had no practical 

way to avoid the strikers.  (Board Brf. at n. 10.)  But, these claims are not 

supported by record evidence and further are not made worse by the speed 

which Hudson was driving.        

First, the flow of traffic and the presence of other vehicles did not 

exacerbate the situation.  When Conley was first behind Hudson and Weaver, 

he did not testify to having anyone on his bumper.  (SA 195, 199.)  And when 

Conley tried to pass Hudson and Weaver after some other cars had passed 

them, (SA 199-200, 224), Conley stated that he was not following those cars 

closely, (SA 200).   

Second, as the Board concedes, Hudson was driving within the legal 

speed limit.  Other drivers and Conley may have been exceeding the speed 

limit, but Hudson should not also have to speed in order to maintain the 

Case: 18-3322      Document: 37            Filed: 04/10/2019      Pages: 54



21 
 

protection of the Act.8  The Board’s Brief speaks of “high-speed” maneuvers 

insinuating that Hudson was constantly moving in and out of traffic in a 

dangerous manner over a long period of time in order to toy with Conley.  

But, this does not comport with the evidence.  Hudson passed Conley and 

then drove next to Weaver at approximately the speed limit.  (SA 057.)  

Conley stated that he had to slow down, but admitted that he could have 

simply let off the accelerator.  (SA 192.)  A short while later, as Conley was 

preparing to pass, and Hudson switched back into the left lane in front of 

him, Conley testified that he did not need to slam his brakes.  (SA 201.)  He 

also admitted that Hudson could have thought the distance to move into the 

passing lane was safe, (SA 202), and that he was not close to having an 

accident, (SA 203).  When Diggs, his passenger, was asked on cross-

examination whether “there was any danger that [Conley] was going to hit 

[Hudson] at this point,” Diggs answered “No.”  (SA 231-232.)  As the Board’s 

Brief notes, Conley had to apply his brakes at this instant.  But, the record 

evidence shows Conley did that to get him to the speed that Hudson was 

driving, which was the speed limit, and to get behind Weaver again.  (SA 

232.)  It was not to dodge an accident.   

                                            
8  Around the location of the incident, the speed limit drops from 55 mph to 

45 or 50 mph.  (SA 007, 116.)  It may well be that other drivers ignored this 

drop in speed limit or were accelerating in anticipation of the speed limit 

increasing further down the road.   
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The Board points to Conley’s efforts to avoid the situation by turning 

off the road.  Conley may have been aggravated by the situation, but his 

feelings are not dispositive.9  Moreover, as Hudson and Weaver were going 

the speed limit, they could not have “blocked” Conley in any meaningful 

sense of the word.  Conley could have continued to drive behind Hudson and 

Weaver at the speed limit.  He could not drive as fast as he wanted or as fast 

as other cars, but he would not be in danger.  In the real world, a car moving 

in front of you, whether intentionally or not, and having to drive at a speed 

slower than you want to drive, may be something that you do not like, or even 

want to avoid, but it happens almost on a daily basis and is not 

intimidating.10      

The Board also argues that Hudson passing and then switching lanes 

in front of Conley had to be intentional.  The Board ignores Hudson’s 

testimony, which is uncontradicted, that she was following Weaver, did know 

where she was going, and wanted to stay with her.  (SA 147, 157, 166-167.)  

                                            
9 There is also doubt as to the legitimacy of his feelings.  Conley did not call 

the police after the incident as non-strikers had been instructed to do in case 

of problems.  (SA 92, 205, 217-218.) 

10 The Board misunderstands the Union’s argument that Hudson’s threats 

were “ambiguous” given that drivers are regularly stuck behind slower cars 

on the highway.   The point is that the Board cannot ignore common sense.  

The Seventh Circuit has faulted the Board before for decisions “divorced from 

the real world.”  6 West Ltd. Corp., 237 F.3d at 779. 
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This evidence belies any premeditated plan to get in front of Conley and then 

to block him.  The ALJ credited Hudson’s testimony.  (SA 008.)  It is not 

rational for the Board majority to disbelieve a witness that has been credited 

by a judge, who heard and observed the witnesses, and substitute its own 

view based on what it mistakenly believes must have happened.   

V. The Company’s claims about other strike line events are 

irrelevant and, in fact, support the view that Hudson’s actions 

were not calculated to intimidate.  

 

The Company continues to litigate the past unfair labor practice 

charges that it lost.  The Company’s Brief re-hashes claims about “raucous” 

strike line conditions and allegations of striker misconduct.   (Company Brf. 

at pp. 2, 5-6, n. 16.)  But, the Company was found to have disciplined two 

other strikers -- Mike Maxwell and Eric Williamson -- in violation of the Act.  

(SA 23-31.)  Furthermore, the Board and D.C. Circuit found that Hudson and 

Weaver did not engage in any misconduct in two other incidents -- the 

Greider and Rankin incidents.11  The Company overreacted to allegations 

made by non-strikers in those incidents (SA 078-082), accusing Hudson of 

trapping and harassing them, (SA 085), when the evidence demonstrated 
                                            
11 The Company’s Brief alleges that Hudson also obstructed traffic around the 

strike line.  (Company Brf. at p. 6.)  The evidence refutes this claim (for 

instance, Hudson testified that she was trying to get out of the way of cars 

(CSA 080-081)).  In addition, the Company did not discipline Hudson for any 

of these alleged actions.  The Company is engaged in post-hoc 

rationalizations to muster up some intent that Hudson did not act with.   
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that “Hudson’s car ended up in front of non-strikers by coincidence” and that 

Hudson was “driving slowly because of activity and congestion in the road 

and not to harass or annoy [non-strikers],” (SA 034).  Notwithstanding the 

false accusations against Hudson in the other two incidents, the Company 

(and the Board) insist that Hudson acted with intentionality in the Conley 

incident.  That Hudson is innocent in the other two incidents but then 

suddenly acted with the purpose to intimidate Conley defies belief and 

undercuts the Company’s (and the Board’s) assumptions about the Conley 

incident. 

Many of the Company’s other arguments mirror those of the Board, 

which the Union’s responds to above.  The Company also adds an argument 

that public policy supports the Board’s order.  (Company’s Brf. at pp. 27-29.)  

But, just as important as safety on a highway is the right of strikers to 

engage in ambulatory picketing and to be protected from unlawful 

terminations.  The Company’s policy arguments about the safety aspects of 

highway driving underscore how the Board majority has placed undue stress 

on one factor over consideration of all the evidence, so that actions that differ 

little if any from incidents that occur on highways every day result in a 

striker unfairly losing the protection of the Act. 
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CONCLUSION 

 For the foregoing reasons, the Union respectfully requests the Court to 

set aside the Board’s Supplemental Decision and Order and find that Pat 

Hudson did not engage in misconduct sufficiently severe to forfeit the 

protection of the NLRA and that the Company terminated her in violation of 

the Act.  

/s/ Christopher N. Grant 

Christopher N. Grant 

Schuchat, Cook & Werner 

1221 Locust Street, 2nd Floor 

St. Louis, MO 63103-2364 

Tel:  (314) 621-2626 

Fax: (314) 621-2378 

cng@schuchatcw.com 

 

Counsel for Petitioner,  

Local 702, International 

Brotherhood of Electrical Workers 
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